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Appeal fromthe United States District Court for the
Southern District of Texas

Sept enber 24, 1997
Bef ore GARWOOD, DAVI S and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Appel  ant, an abortion protester, appeals his conviction for
violating the Freedom of Access to Cinic Entrances Act. He
chal  enges the authority of the Congress to enact a statute under
the Commerce Clause that proscribes intrastate, noncomerci al
activity and he raises First Amendnent challenges to the scope of
the Act and to the terns of his supervised rel ease. Because we
find that there was a sufficient basis for the Congress to have
determned that the activity proscribed by the Act, though
intrastate, could have a substanti al affect on the congressional |l y-

recogni zed national market for abortion-related services, and



because we find that the Act, as applied, is neither unduly vague
nor overbroad, we affirmthe judgnment of the district court. W
also find that the district court did not abuse its discretion when
it set the terns of appellant’s supervised rel ease.

Facts and Proceedi ngs Bel ow

The facts are few and undi sputed. On Decenber 13, 1994
appel l ant Frank Bird (Bird), while protesting outside the Anerica’s
Wnen Cinic in Houston, Texas, threw a bottle at a car driven by
Dr. Theodore Herring (Herring), an abortion provider, as he
attenpted to enter the clinic premses. As Bird threwthe bottle,
he yelled, “Herring, I'"mgoing to get you. |I'mgoing to kill you.”
Al though Dr. Herring was not physically injured, the bottle
shattered the w ndshield of his car. Enpl oyees of the clinic
subsequently called the police, who arrived at the scene and
arrested Bird.

On March 29, 1995, Bird was charged in a one-count indictnent
with violating 18 U.S.C. 8§ 248(a)(1), the provision of the Freedom
of Access to Cdinic Entrances Act (FACE or the Act) that
crimnalizes certainthreats and intimdation directed at providers
of abortion services.

The case was tried on June 12, 1995. The jury returned a
guilty verdict the sane day. On Septenber 14, 1995, the district
court sentenced Bird to inprisonnent for one year followed by one
year of supervised release with the special condition that he stay
at | east one thousand feet fromany abortion clinic, specifically

the America’s Wnen dinic in Houston. The district court also



ordered Bird to pay $820.67 in restitution and ordered an
assessment of $50.

Bird filed a tinely notice of appeal. Al t hough Bird
chal | enges the constitutionality of the Act, he does not otherw se
contest his guilt under the statutory schenme. He also objects to
the wording of the district court’s judgnent and the terns of his
supervi sed release. W affirm

Di scussi on

Sonme  four years ago, this Court, enphasi zing the
Constitution’s establishnment of a national governnent of limted
and enuner at ed powers—n whi ch the powers of the federal governnent
were designed to be “*few and defined ”—held that Congress, by
enacting a statute nmaking it a federal crinme to possess a firearm
in a school zone, had exceeded its authority under the Comrerce
Clause. United States v. Lopez, 2 F.3d 1342, 1345 (5th Gr. 1993)
(quoting The Federalist No. 45, at 292 (C Rossiter ed. 1961),
aff’d, 115 S.Ct. 1624 (1995). This case calls on us to visit again
the issue of Congress’s authority to regulate intrastate activity
pursuant to its Commerce C ause authority, this tine aided by nore
recent clarifying Suprenme Court authority. As with any chall enge
to the constitutional validity of an act duly passed by Congress,
we approach our task knowing that it is both “the gravest and nost
delicate duty that this Court is called onto perform” Bl odgett v.
Hol den, 48 S. . 105, 107 (1927) (Opinion of Holnmes, J.), and that
it “forns one of the nost powerful barriers which has ever been

devi sed against the tyranny of political assenblies,” Al exis de



Tocqueville, Denocracy in America 76 (1956, Richard D. Heffner
ed.).

In 1994, reacting to a perceived nati onwi de probl emof viol ent
protests and bl ockades directed at both provi ders and reci pi ents of
abortion services, Congress enacted the Freedomof Access to dinic
Entrances Act, an act neking it a federal crinme to engage in
certain prohibited activities interfering with the provision or
obt ai nment of “reproductive health services.” Specifically, the
Act provi des:

“(a) Prohibited activities.--Woever--

(1) by force or threat of force or by physica
obstruction, intentionally injures, intimdates or
interferes with or attenpts to injure, intimdate
or interfere with any person because that person is
or has been, or in order to intimdate such person
or any other person or any class of persons from
obt ai ni ng or provi di ng reproductive heal t h
servi ces;

shal | be subject to the penalties provided in subsection
(b) and the civil remedies provided in subsection (c),
except that a parent or |egal guardian of a m nor shal
not be subject to any penalties or civil renedi es under
this section for such activities insofar as they are
directed exclusively at that mnor.” 18 U S C 8§
248(a) (1) (West Supp. 1997).1

. The Act defines several of its terns. “Facility” is defined
to include *“a hospital, clinic, physician’s office, or other
facility that provides reproductive health services, and includes

the building or structure in which the facility is located.” 18
US C 8§248(e)(1). “Interfere with” neans “to restrict a person’s
freedom of novenent.” 1d. 8§ 248(e)(2). “Intimdate” neans “to
pl ace a person i n reasonabl e apprehensi on of bodily harmto him or
herself or to another.” 1d. 8§ 248(e)(3). “Physical obstruction”
means “rendering inpassable ingress to or egress froma facility
that provides reproductive health services . . . or rendering
passage to or fromsuch a facility . . . unreasonably difficult or
hazardous.” 1d. 8 248(e)(4). “Reproductive health services” neans

“reproductive health services provided in a hospital, clinic,
physician’s office, or other facility, and includes nedical,
surgical, counseling or referral services relating to the human
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The Act itself states that it was passed “[p]Jursuant to the
affirmati ve power of Congress to enact . . . legislation under
section 8 of article | of the Constitution, as well as under
section 5 of the fourteenth amendnent to the Constitution.”
Freedomof Access to Cinic Entrances Act of 1994, Pub. L. No. 103-
259, § 2, 108 Stat. 694, 694. Although the Act itself does not
cont ai n congressional findings, the “Joint Expl anatory St atenent of
the Committee of Conferees” to Senate Bill 636, which was
ultimately adopted as the Act, sets forth a nunber of relevant

findi ngs. 2

reproductive system including services relating to pregnancy or
the termnation of a pregnancy.” 1d. 8 248(e)(5).

Crimnal penalties under the Act depend upon whether the
of fense involved violence and upon whether the offender has
previously violated the Act. 1d. 8§ 248(b).

2 “2. FINDI NGS AND PURPCOSE

The Senate Bill, but not the House Anmendnent,
contains a Congressional Statenent of Findings and
Pur pose.

The House recedes with an anendnent. The anmendnent
del etes the Findings but incorporates a portion of them
inthe Purpose section. The Conferees note that Congress
has found:

(1) Aninterstate canpai gn of violent, threatening,
obstructive and destructive conduct ai ned at provi ders of
reproductive health services across the nation has
injured providers of such services and their patients,
and the extent and interstate nature of this conduct
pl ace it beyond the ability of any single state or |ocal
jurisdiction to control;

(2) Such conduct, which has included bl ockades and
invasions of nedical facilities, arson and other
destruction of property, assaults, death threats,
attenpted murder and nurder, infringes upon the exercise
of rights secured by federal and state Ilaw, both
statutory and constitutional;

(3) Such conduct al so burdens interstate comerce
by forcing patients to travel from states where their
access to reproductive health services is obstructed to

5



l.
Bird makes a nunber of argunents challenging the
constitutionality of the Act. First, he argues that section

248(a) (1) was beyond the authority granted to Congress under either

other states, and by interfering wwth the interstate

commercial activities of health care providers, including

t he purchase and | ease of facilities and equi pnent, sale

of goods and services, enploynent of personnel and

generation of incone, and purchase of nedicine, nedical
supplies, surgical instrunments and other supplies from
ot her states;

(4) Prior to the Suprene Court’s decision in Bray

v. Alexandria Wnen's Health dinic, 113 S. C. 753

(1993), the conduct described in paragraphs (1) through

(3) above was frequently enjoined by federal courts in

actions brought under 42 U . S. C. 1985(3), but in that case

the Court denied a renmedy under such sections to persons
injured by the obstruction of access to abortion-rel ated
services; and

(5 Violent, t hr eat eni ng, obstructive and
destructive conduct ainmed at providers of reproductive
health services can be prohibited, and the right of
injured parties to seek redress in the courts can be
est abl i shed, w thout abridging the exercise of any rights
guar ant eed under the First Amendnent to the Constitution
or under any other law.” H Conf. Rep. No. 103-488, at

7-8 (1994), reprinted in 1994 U S. C. C A N 724, 724-25

(enphasi s added).

S. 636, as passed by the Senate, contained additional, nore
detailed findings that were ultimately not included in the
Conference Conmttee report, sone of which are as foll ows:

“(8) the entities that provide pregnancy or abortion-

related services engage in conmmerce by purchasing and

leasing facilities and equipnent, selling goods and
servi ces, enploying people, and generating inconeg;

(9) such entities purchase nedicine, nedical supplies,

surgical instrunents, and other supplies produced in

ot her St ates;

(10) violence, threats of violence, obstruction, and

property damage directed at abortion providers and

medi cal facilities have had the effect of restricting the
interstate novenent of goods and people.” S. 636, 103d

Cong. 88 8-10 (1993) (as engrossed).
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t he Commerce C ause® or Section Five of the Fourteenth Anendnent.*
Second, he argues that the Act is “invidiously discrimnatory”
because it protects certain famlial relationships and fails to
pr ot ect ot hers. Third, he contends that the Act s
constitutionally overbroad. Finally, he challenges the Act on
vagueness grounds.

Five other circuits have addressed the constitutionality of
the Act, each finding it to be a legitimte exercise of Congress’s
authority under the Commerce C ause. Terry v. Reno, 101 F. 3d 1412
(D.C. Cr. 1996), cert. denied, 117 S. . 2431 (1997); United
States v. Dnwddie, 76 F.3d 913 (8th Cr.), cert. denied, 117
S.C. 613 (1996); United States v. Wlson, 73 F.3d 675 (7th Cr

3 “The Congress shall have Power . . . To regul ate
Commrerce with foreign Nations, and anong the severa
States, and with the

| ndi an

Tribes.” US. Const., art. |, 8 8, cl. 3.

4

“Section 1. Al Persons born or
naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of
the United States and of the State wherein
they reside. No State shall make or enforce
any | aw which shall abridge the privileges or
immunities of citizens of the United States;
nor shall any State deprive any person of
life, liberty, or property, wthout due
process of law, nor deny to any person within
its jurisdiction the equal protection of the
| aws.

Section 5. The Congress shall have power
to enforce, by appropriate legislation, the
provisions of this article.” U S. Const.
amend. XIV, 88 1, 5.



1995), cert. denied, 117 S. Q. 47 (1996); Cheffer v. Reno, 55 F. 3d
1517 (11th Cr. 1995); Anerican Life League, Inc. v. Reno, 47 F. 3d
642 (4th CGr.), cert. denied, 116 S . C. 55 (1995). The
constitutionality of the Act is a question of first inpression in
this Crcuit.®> A though we agree with their ultimte hol di ngs, we
nevertheless set forth our reasoning, which differs in sone
respects fromthat of our sister circuits.
A. Congress’s Commerce Cl ause Authority

Relying on United States v. Lopez, 115 S. Ct. 1624 (1995), Bird
argues that section 248(a)(l1l) crimnalizes private, noneconomc

conduct that is neither commercial in nature nor an essenti al

part of a larger regulation of economc activity. Accordi ngly,
because the Act lacks a jurisdictional elenment that would ensure
that each instance of proscribed activity had an effect on

interstate commerce, Bird contends that the Act nei t her regul ates
a commercial activity nor contains a requirenent that the
[ prohibited activity] be connected to interstate activity.’”” Bird
further argues that the congressional findings set forth in the
Act’s legislative history are not relevant to our inquiry because
Congress cannot wuse findings that a noncomrercial activity

“affected interstate commerce” to support a statute that regul ates

intrastate conduct. Finally, Bird attacks the “regul atory neans”

5 Cook v. Reno, 74 F.3d 97 (5th G r. 1996), involved
an appeal froma dism ssal of a request for a prelimnary
i njunction. Cook was remanded to the district court for
reconsideration of the plaintiffs’ standing. This Court
did not reach the nerits of the constitutional challenge
to the Act.



chosen by the Act as not reasonably adapted to the end permtted
by the Constitution.”” In this regard, Bird contends that the
statutory definitions of “facility” and “reproductive health
services” sweep too broadly and exceed the reach of Congress’s
Comrerce Cl ause authority.

The United States defends the Act as a proper exercise of
Congress’s authority under the Commerce C ause. First, also
relying on Lopez, 115 S.Ct. at 1629-30, the United States argues
that the Act is “a proper exercise of Congress’ power to ‘protect

persons or things in interstate conmerce. Second, the
gover nnment contends that the Act may be “sustai ned as an exercise
of Congress’ power to regulate ‘activities that substantially

affect interstate activity. The governnent enphasizes the
congressional findings that the proscribed activity “threatens in
the aggregate to elimnate abortion services from the nationa
comerce.” The governnent also maintains that no jurisdictiona
el enment is required provided a crimnal statute addresses a “cl ass
of activity” that, in the aggregate, substantially affects
interstate conmmerce. Finally, the governnent argues that the
regul atory schene adopted by the Act is reasonably adapted to a
perm ssi bl e end.

The Suprene Court’s opinion in United States v. Lopez, 115
S.Ct. 1624, guides our inquiry. In Lopez, the Court set forth the
t hree areas of perm ssi bl e congressi onal regul ati on pursuant to the

Comrerce Clause. “First, Congress may regul ate the use of channel s

of interstate commerce.” ld. at 1629 (citing United States v.



Darby, 61 S.C. 451, 457 (1941); Heart of Atlanta Mtel, Inc. v.
United States, 85 S. C. 348, 357 (1964)). “Second, Congress is
enpowered to regqulate and protect the instrunentalities of
interstate conmerce, or persons or things in interstate conmerce,
even though the threat may cone only fromintrastate activities.”
ld. (citing Shreveport Rate Cases, 34 S. (. 833 (1914); Southern
Ry. Co. v. United States, 32 S.C. 2 (1911); Perez v. United
States, 91 S. . 1357, 1359 (1971)). “Finally, Congress’ commerce
authority includes the power to regul ate those activities having a
substantial relationtointerstate coomerce, i.e., those activities
that substantially affect interstate comerce.” 1d. (citing NLRB
v. Jones & Laughlin Steel Corp., 57 S.Ct. 615, 624 (1937); Maryl and
v. Wrtz, 88 S.C. 2017, 2024 n.27 (1968)). Lopez did not set
forth the precise standard by which the federal judiciary shall
exam ne Congress’s legislative determnation that a particular
statute has a nexus with interstate commerce under the third
category; rather, the Court enphasi zed that whet her Congress had a
rational basis for determining that a regulated activity

“sufficiently affected interstate commerce” was ultimtely a
judicial rather than a legislative question.’”” 1d. at 1629 & n.?2
(quoting Heart of Atlanta Mtel, 8 S . at 366 (Black, J.,
concurring); Hodel v. Virginia Surface M ning & Reclamati on Ass’ n,
Inc., 101 S. . 2352, 2391 (1981) (Rehnquist, J., concurring)
(“[S]inmply because Congress nmay concl ude that a particular activity

substantially affects i nterstate commerce does not necessarily nake

it so.”)).
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1. Channels of Interstate Commerce

The first Lopez category of perm ssibleinterstate regul ation,
involving regulation of the channels of interstate commerce, is
pl ainly not applicable to the Act. This category, as described in
Perez, 91 S.Ct. at 1359, reaches the “m suse” of the channels of
interstate commerce. Ot-cited exanples include the transportation
or shipnment of: stolen goods, 18 U . S.C. 8§ 2314, et seq.; ki dnaped
persons, 18 U. S.C. § 1201, et seq.; prostitutes, 18 U S. C. § 2421;
and drugs, 21 U.S.C. 8§ 841(a); see also United States v. Robertson,
115 S .. 1732, 1733 (1995) (affirmng federal RI CO conviction
because gold mne was “engaged in comerce”); United States v.
Darby, 61 S.Ct. 451 (1941) (upholding the authority of Congress to
prohi bit the interstate shi pnent of goods produced by workers whose
wages viol ated the Fair Labor Standards Act); The Lottery Case, 23
S.C. 321 (1903) (affirmng convi ction for interstate
transportation of foreign lottery tickets under the Federal Lottery
Act of 1895). Section 248(a) “is not a regulation of the use of
the channels of interstate commerce, nor is it an attenpt to
prohibit the interstate transportation of a commodity through the

channel s of commerce.” Lopez, 115 S.C. at 1630.°

6 There is no congressional finding that federa
regulation of interstate violence or the |ike against
abortion «clinics, provi ders, or patients can Dbe
effectively acconplished only if intrastate conduct of
the sane kind is al so federally regul ated; nor, so far as
we can asertain, was there any evidence to that effect
bef ore Congress; and, we are not aware of anything which
woul d support such a conclusion. Cf. Lopez, 2 F.3d at
1351, 1367 n.51 (noting that federal regulation of
intrastate drug trafficking had been sustained on the
basis of congressional findings that the fungible and
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2. Persons or Things in Interstate Comerce

The governnent argues that the Act falls within the second
category of permssible interstate regulation, specifically the
protection of persons or things in interstate conmmerce. The
governnent argues that Congress determ ned, through |egislative
inquiry, that (1) doctors travel interstate to provide abortion
services, (2) patients travel interstate to receive abortion
services, and (3) clinics use nedical supplies and equi pnment that
have traveled interstate.

We do not find the Act to be a valid exercise of Congress’s
Commerce Cause authority wunder the second Lopez category.
Al t hough unquesti onabl y many—per haps nost —aborti on clinics enpl oy
out-of-state doctors, serve out-of-state patients, and utilize
medi cal supplies and equi pnent that have traveled interstate, there
is no allegation or showng that, in the present case, Anerica’s
Wnen dinic ever enployed physicians, treated patients, or used
supplies that so qualified. Congressional regul ation or protection
of persons or things that nove in interstate comerce nust ensure
that, infact, a particular “threat” —whether posed by aninterstate
or intrastate activity—actually threatens persons or things with
a plain and clear nexus to interstate comerce. O course, neither
medi cal doctors nor their patients are by their nature involved in
interstate comrerce. Nor, for that matter, are nedical supplies

inherently interstate commopdities. |n the absence of such a plain

untraceabl e characteristics of narcotis rendered such
regul ation necessary to the effective regulation of
interstate trafficking).
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and cl ear nexus, a statute nust enpl oy sone nechanismto ensure the
federal regulation in fact regulates persons or things in
interstate comerce. Traditionally, this has been achieved by a
jurisdictional elenent or a statutory presunption. Inthis regard,
the Court in Lopez, 115 S. . at 1629, cited federal statutes
crimnalizing the destruction of aircraft enployed in interstate
commerce, 18 U . S.C. 8§ 32(a)(1) (crimnalizing the destruction of
any aircraft “used, operated, or enployed in interstate, overseas,
or foreign air comerce”), and theft frominterstate commerce, 18
US C 8§ 659 (crimnalizing the theft of “any goods or chattels
nmovi ng as or which are a part of or which constitute an interstate
or foreign shipnment”).

Congress did not set forth a jurisdictional el enent in section
248(a)(1). Even if there had been such a jurisdictional elenent,
or even if we were able to read the | anguage of the Act to inply
such a requirenent, United States v. Bass, 92 S.C. 515, 522-23
(1971) (requiring the governnment to denonstrate “the requisite
nexus wth interstate conmerce” for each elenent of a federa
firearm statute anbi guously containing the phrase “in conmerce or
af fecting commerce”), there was absolutely no allegation nor any
evi dence produced at trial that Arerica’'s Winen Cinic in Houston
enpl oyed out-of-state personnel, wutilized out-of-state nedical
supplies, or treated out-of-state patients. To the contrary, Dr.
Herring, the only witness, testified that he resided in Dallas,
Texas; he was never questioned concerning the supplies or equi pnent

used by the clinic, nor was he asked whether the clinic treated

13



patients from outside of the Houston area, |et alone from outside
of Texas generally. No docunentary evidence addressing the
interstate nature of the clinic’'s business was produced by the
governnent at trial. Wthout evidence that Anerica’s Wnen dinic
used out-of-state staff or supplies, or that it provided abortion
services to out-of-state patients, it is difficult to see how
Bird s actions had any affect on interstate comerce in nedica
supplies, nedical personnel, or the provision of nedical services
to out-of-state patients.

Congress’s finding that “many of the patients who seek
services from[abortion providers] engage in interstate commerce by
traveling from one state to obtain [the abortion services] in
another,” S. Rep. No. 103-117, at 31; H Conf. Rep. No. 103-488, at
7, and that physicians and other related nedical personnel often
travel across state lines to provide abortion services, is not
sufficient to support section 248(a)(1l) under this second Lopez
category. That “many,” “substantial nunbers,” or “a majority” of
patients and doctors travel interstate to obtain or to provide
abortion services does not establish that this particular clinic
was ever so served or attended. Nor can the governnent’s citation
of cases involving specific, individualized findings relating to
other clinicsinunrelated litigationinvolving a different statute
serve as a proxy for the individualized inquiry heretofore required
for each violation under this second Lopez category. See, e.q.
Bray v. Alexandria Wnen’s Health dinic, 113 S.C. 753, 782, 792

(1993) (Stevens, J., dissenting) (stating that between twenty and
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thirty percent of patients at a targeted Virginia abortion clinic
were fromoutside Virginia and a majority at one of the Maryl and
clinics were from outside Maryland); New York State N.OW .
Terry, 886 F.2d 1339, 1360 (2d G r. 1989) (“wonen referred by out-
of -state clinics often travel to New York City seeking its superior
medi cal services”), cert. denied, 110 S.Ct. 2206 (1990); Pro-Choice
Network v. Project Rescue, 799 F. Supp. 1417, 1430 (WD.N. Y. 1992)
(“Plaintiffs’ health care facilities render services to patients
fromother states, especially Pennsylvania[,] Chio, and Canada”);
Lucero v. Operation Rescue, 772 F. Supp. 1193, 1195 (N.D. Al a
1991) (finding 1.5% of patients resided outside of Al abama).’

3. Intrastate Activity that “Substantially Affects” Interstate
Activity

That the Act fails to qualify under the first two Lopez
categories of permssible Comerce Cause regulation is not
surprising in light of what appears to be Congress’s purpose to
reach the prohibited activity at as many abortion clinics as
possi bl e. I ndeed, the governnent concedes as nmnuch, enphasizing
that Congress has the authority to regulate intrastate activity
that, in the aggregate, has a substantial effect on interstate
conmmer ce.

As a federal crim nal statute regulating intrastate,

! There is no congressional finding, nor (so far as
we can ascertain) any evidence before Congress, that in
order to effectively protect from violence clinics,
providers, or patients which were in interstate conmerce
it was necessary to also extend such protection to
clinics, providers, and patients having no connection to
interstate comerce, and we are not aware of anything
whi ch woul d support such a concl usi on.
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noncomrer ci al conduct, section 248(a)(1) nust be justified, if at
all, as “an essential part of a larger regulation of economc
activity, in which the regulatory schene coul d be undercut unl ess
the intrastate activity were regul ated.” Lopez, 115 S. C. at 1631.
From the outset, we note, and reject, both the governnment’s and
Bird s view of perm ssible congressional regulation in this Lopez
cat egory.

Bird insists that Lopez requires a statute regulating
intrastate activity pursuant to the Commerce Clause to contain a
jurisdictional elenent. Furthernore, Bird maintains that the
intrastate activity that nmay be regulated nust, at a mninmm be
commer ci al . W do not read Lopez so broadly. First, though a
jurisdictional elenment may help to ensure that the exercise of
Congress’s Comrerce Clause authority extends only to those
activities that substantially affect interstate commerce, it is
only one nethod, and not always a necessary one, by which Congress
may achi eve that end. See, e.g., Terry, 101 F.3d at 1418 (“Lopez’s
fundanental proposition is that Congress nust ensure that its
Comrerce Cl ause power to regul ate noncomrerci al activities extends
to only those activities that substantially affect interstate
comerce. Congress may do so either through its own |egislative
findings or by including a jurisdictional elenent in the statute,;
it need not do both.”); WIlson, 73 F.3d at 685 (“In discussing the
| ack of a jurisdictional elenent in Lopez, the Court sinply did not
state or inply that all crimnal statutes nust have such an

element, or that all statutes with such an element would be
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constitutional, or that any statute w thout such an el enent is per
se unconstitutional.”).® Second, the Court in Lopez did not
overrul e—indeed, it expressly reaffirnmed—the proposition set forth
in Wckard v. Filburn concerning congressional regulation of
intrastate, noncommercial activity:

[E]ven if appellee’s activity be local and though it
may not be regarded as commerce, it may still, whatever
its nature, be reached by Congress if it exerts a
substantial economc effect on interstate commerce, and
this irrespective of whether such effect is what m ght at
sone earlier time have been defined as “direct” or
“Iindirect.””” Lopez, 115 S. Ct. at 1628 (quoti ng W ckard,
63 S.Ct. 82, 87 (1942)).

The Suprene Court reiterated that intrastate, noncomrerci al
activities can, in certain circunstances, substantially affect
interstate commerce when considered in the aggregate. After
Wckard—and its reaffirmance in Lopez—there can be no question
that Congress is able to regulate noncommercial, intrastate

activity that substantially affects interstate conmerce,® an

8 In any event, jurisdictional elenents do not
necessarily preclude *“as-applied” Comrerce O ause
chal l enges. See, e.g., United States v. Collins, 40 F. 3d
95, 99-101 (5th Gr. 1994) (reversing Hobbs Act
convi ction because of the “absence of evidence show ng
sonme direct or substantial indirect effect oninterstate
commerce”’).

o See also Russell v. United States, 105 S.Ct. 2455
(1985) (upholding the federal arson statute, 18 U S.C. 8§
844(i), which crimnalizes the destruction or attenpted
destruction by arson of “property used in . . . any
activity affecting interstate or foreign commerce”);
United States v. Corona, 108 F.3d 565 (5th Gr. 1997)
(affirmng a conviction under 18 U.S.C. § 844(i) for the
destruction of comercial property, but questioning
whether an unlimted “effects test” would permt the
“specul ative” aggregation of negligible effects on
interstate comerce to support a conviction for the
burning of a private residence); Stirone v. United

17



adm ttedly broad power not without danger to the federalismthat is
t he nost fundanental postulate of our constitutional order. The
gquestion remains in any given case, however, whether Congress’s
exercise of power in this manner is properly limted. It is the
governnent’s view of this limting principle that we find fl awed.

Under the governnent’s view, Congress need only identify a
broad “class of activities” and determne that, viewed in the
aggregate, the class “substantially affects” interstate commerce.
O course, the only “limts” provided by such a construction as
thus stated are the depths of judicial inagination. The governnent
made a simlar, unrestricted argunent to justify the Gun Free
School Zones Act in Lopez. This Court characterized the

governnent’s version of the “class of activities” argunent as

States, 80 S.Ct. 270 (1960) (uphol ding the Hobbs Act, 18
US C 8 1951, which crimnalizes certain noncomerci al
activities that “affect[] comrerce or the novenent of any
article or commodity in comerce”); United States v.

Col eman, 78 F.3d 154, 158-60 (5th Gr.) (upholdlng t he
federal car-jacking statute, 18 U S. C 2119, which
crimnalizes car jacking “a notor vehicle that has been
transported, shipped, or received in interstate or
foreign commerce”), cert. denied, 117 S.C. 230 (1996).
Cf. Katzenbach v. McClung, 85 S. . 377 (1964), and Heart
of Atlanta Mdtel, Inc. v. United States, 85 S. Ct. 348
(1964) (upholding anti-discrimnation in service
provisions of Titlell of the Gvil R ghts Act of 1964 as
applied to restaurants and hotels engaged in interstate
conmer ce) .

10 The Tenth Anmendnent contains no substantive
restriction on the legitinmate exercise of Congress’s
Comrerce C ause authority; that is, the boundaries of the
Comrerce Cl ause power are not delineated by the Tenth
Amendnent. But, the Tenth Anmendnent plainly does confirm
that the commerce power is not limtless, that hence such
boundaries do exist, and that they nust not be
t ransgressed.

18



lacking a limting feature such as the existence of a nationa
mar ket :

“The governnent seeks to rely on the rule that ‘[w] here

the class of activities is regulated and that class is

within the reach of the federal power, the courts have no

power “to excise as trivial, individual instances” of the

class.” This theory has generally been applied to the

regulation of a class of activities the individual

i nstances of which have an interactive effect, usually

because of market or conpetitive forces, on each other

and on interstate commerce. A given local transaction in

credit, or use of wheat, because of national market

forces, has an effect on the cost of credit or price of

wheat nationw de. Sonme such limting principle nust

apply to the ‘class of activities’ rule, else the reach

of the Commerce C ause would be unlimted, for virtually

all legislation is ‘class based in sone sense of the

term” Lopez, 2 F.3d at 1367 (quoting Perez, 91 S.Ct. at

1361; Wrtz, 88 S.C. at 2022).
We believe that a requirenent for such alimting principle in the
absence of a jurisdictional el enent, although not expressly adopted
by the Suprenme Court, is the only legitimate reading of the
W ckard-Perez line of cases. Unless there is sonething that
relevantly ties the separate incidents and their effects on
interstate commerce together, aside from the desire to justify
congressional regulation, the governnent’s “class of activities”
interpretation would transformJustice Breyer’s Lopez dissent into
the constitutional rule. See Lopez, 115 S. Ct. at 1659-62 (Breyer,
J., dissenting) (arguing that guns in schools underm ne the quality
of education which, in turn, leads to “laggi ng worker productivity”
and, eventually, the erosion of “our [Nation s] econom c ‘standing
in the international marketplace ”); id. at 1632 (criticizing the

governnent’s “costs of crime” and “national productivity”
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argunents) . Wckard itself offered, as alimting principle, the
national wheat market. Perez cited the national market for
comercial credit. The “fungible and untraceabl e” characteristic
of narcotics—which Congress found made federal regulation of
intrastate trafficking an operationally necessary prerequisite to
effective regulation of the interstate activity—was itself a tying
feature (albeit one which was nore relevant to bring intrastate
activity within the reach of Lopez’'s first category). See Lopez,
2 F.3d at 1351, 1367 n.51 (citing United States v. Lopez, 459 F. 2d
949, 951-53 (5th Cr.), cert. denied sub nom Llerena v. United
States, 93 S.Ct. 130 (1972)).

In other words, although activities proscribed by an act of
Congress may constitute, generically, a “class of activities,” and,
when viewed in the aggregate, these activities may “substantially
affect” interstate comerce in sone broad and general sense, these
two features, alone, are not sufficient to justify congressional
| egislation pursuant to the Commerce Clause. Wat was mssing in
Lopez, and what is needed to justify congressional action under the

“substantial effects” category, are “judicially enforceable outer

1 These considerations simlarly informus that, in
determ ning whether the regulated intrastate activity
substantially affects interstate comerce, “substantial”
must be understood to have reference not only to a
gquantitative neasure but also to qualitative ones;
effects which are too indirect, renote, or attenuated—or
are seen only by piling “inference upon inference”—are
not substantial. Qur use of *“substantially” hence
enbraces both quantitative and qualitative neasures.
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limts.” Lopez, 115 S.Ct. at 1633.1%2

Accordingly, our inquiry nust determ ne not sinply whether
section 248(a) (1) proscribes intrastate activity that has (or m ght
have) a substantial affect on interstate commerce, but rather
whet her there is a national commercial market in abortion-related
services such that the regul ated conduct—eonsidered in |ight of
the size and scope of the benchmark nmarket —substantially affects
interstate comerce. In other words, Congress nust have divined
t he exi stence of a national commercial market in abortion-related
services in which the cl osi ng down or obstruction of any clinic (or
clinics) in one state (even if only serving local patients with
| ocal doctors) substantially affects the ability of clinics in
other states to provide abortion-related services. To this end we

must exam ne the congressional findings, the conmttee reports, and

12 VWhile certain language in United States v.
Robi nson, 119 F.3d 1205 (5th Cr. 1997), read in
i sol ati on, m ght be understood to enbrace a sonewhat far-
reaching “class of activities” anal ysis, the opinion nust
be read in the context of what was before the panel
there, nanely a prosecution under the Hobbs Act, a
statute specifically providing for aninterstate conmerce
nexus, for robberies of businesses directly engaged in

interstate commerce (in addition to dealing in
mer chandi se from out of state, “[t]he stores provided
check-cashing services . . . the stores cashed out-of -

state checks, payroll checks, and governnent benefit
checks”) with a direct inpact on the interstate conmerce
of the | ocations robbed (“one store was forced to cl ose
permanently for lack of capital, and the others were
unabl e to cash checks for a finite period of tine”). Id.
at 1208. Here, by contrast, the statute requires no
nexus whatever to interstate commerce, and the evidence
does not establish that the victimclinic or doctor was
(then or ever) engaged in interstate commerce (i.e.
serving interstate patients or utilizing out-of-state
providers or the like).
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the relevant testinony.

W are persuaded that section 248(a)(l) is a legitimte
regul ation of intrastate activity having a substantial affect on
interstate commerce. First, Congress made findings, supported by
the testinony presented to the House and Senate conm ttees charged
with considering the Act, that there was an interstate conmerci al
mar ket for abortion services. Second, Congress found that the
activity prohibited by the Act constituted a nationw de problem
regularly causing the interruption of abortion services at the

clinics where the prohibited activity occurred.®® Third, Congress

13 W do not suggest that sinply because a type of
antisocial conduct (which any state could validly
proscribe) can fairly be described as a “national”
problem in the sense that nmany (or even all) states
experience nore instances of it than are desirable or
desired, that this of itself suffices to bring such
conduct within the scope of Congress’s Commerce C ause
power . Plainly it does not. Ever since a tinme wel
before the Constitutional Convention,
t here have been every year in each of the several states
nore nmurders than desirable or desired, but it is
nevertheless plain that the Conmmerce C ause does not
aut hori ze Congress to enact | egi sl ation puni shing any and
all rmurders throughout the nation. As Chief Justice
Marshall wote for a wunaninmous Court in Cohens v.
Virginia, 19 U S. 264, 5 L.Ed. 257 (1821), “Congress has
. . ho general rlght to puni sh nurder committed within
any of the states,” id. at 426, and “[i]t is clear, that
Congress cannot punlsh fel oni es generally.” 1d. at 428.
Here, it is also true that the proscribed offenses al
share a relatively narrow common goal or notivation and
are all directed at a relatively narrow comon set of
victins, and further that many of the proscri bed of fenses
i nvol ve common perpetrators traveling in interstate
comerce and victins engaged in interstate commerce. As
the proscribed conduct is present nationally, these
factors may have sone tendency to support the statute,
but are not collectively of thenselves al one sufficient
to bring it wwthin the Coomerce C ause where the statute
has no jurisdictional nexus and neither the all egations
nor the evidence show that the defendant traveled in

22



found that the interruption of abortion services due to the
activities prohibited by the Act caused (or was likely to cause)
wonen to travel from the states where abortion services were
interrupted to clinics, often out of state, that were able to
provi de unobstructed abortion services. Finally, it is a fair
i nference, supported by congressional testinony, that the
proportionate increase in demand at unobstructed clinics brought
about by those wonen forced to seek abortion services in the
nati onal conmmer ci al mar ket because of intrastate activity
obstructing | ocal abortion clinics both increased (or was likely to
i ncrease) the cost of abortion services and reduced (or was |likely
to reduce) the availability of abortion services at the
unobstructed clinics. Accordingly, in light of the national
commercial market in abortion-related services recognized by
Congress, we hold that Congress was justified in concluding that
the regulation of intrastate activity—the activity prohibited by
the Act —was necessary to ensure the availability (both in terns of
access and price) of abortion services in the national commerci al
mar ket . Consistent wth Lopez’s adnonition, we note that the
presence of a national comercial market in abortion-rel ated
services, together with the effects on such market of the

proscribed conduct, serves as a limting principle circunscribing

interstate commerce (or acted in concert with those who
did) or that either the clinic or provider was engaged i n
interstate comrerce (and there being no show ng or
congressional finding that regulation of intrastate
perpetrators or protection of intrastate victinms was
necessary to effectively either regulate interstate
perpetrators or protect interstate victins).
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Congress’s regulation of intrastate activity under the Act.

In reaching our determnation that the Act satisfies the
“substantially affects” category, we note that the finding set
forth in the Conference Conmttee Report, stating that the activity
proscribed by the Act “burdens interstate comrerce by forcing
patients to travel fromstates where their access to reproductive
health services is obstructed to other states” is a conclusion
derived fromnonths of |egislative hearings, research, and debate.
As such, it is entitled to deference and should be interpreted
insofar as it is consistent with the information before the
Congress at the tine of enactnent, to support a constitutiona
reading of the Act.* Cf. Rust v. Sullivan, 111 S.C. 1759, 1771
(1991) (“*The elenmentary rule is that every reasonabl e construction
must be resorted to, in order to save a statute from
unconstitutionality.’””) (quoting Hooper v. California, 15 S. C
207, 211 (1895)).

a. Nati onal Market for Abortion-Rel ated Services

Congress found that doctors travel across state lines to

14 Use of legislative history in this manner is
entirely consistent with our responsibility to gauge the
regul ated activity’'s effect oninterstate comerce. See
Lopez, 115 S.C. at 1631 (“[A]s part of our independent
eval uation of constitutionality under the Comrerce C ause
we of course consider the legislative findings, and
indeed even the congressional commttee findings,
regarding the effect on interstate comerce . . . .”");
Presseault v. ICC, 110 S. C. 914, 924-25 (1990)
(di scussing the House and Senat e reports acconpanyi ng t he
National Trails System Act); Bass,

92 S. . at 520-21 (exam ning House and Senate fl oor
statenents to discern link to interstate commerce);
Col eman, 78 F.3d at 158-59 (quoting House Report and
House and Senate fl oor statenents).
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provi de abortion services and that patients also travel interstate
to obtain such services. S. Rep. No. 103-117, at 31 (1993
(“IMany of the patients who seek services fromthese facilities
engage in interstate comerce by traveling fromone state to obtain
services in another.”); H Rep. No. 103-306, at 8 (1993) (“Many of
the counties that have providers are urban centers. A rural
provider is often the only provider in a |arge geographical area.

The facts are that only 17 percent of U S. counties have an
abortion provider and that clinic owners face a shortage of doctors
willing to perform abortions.”), reprinted in 1994 U S. C C A N
699, 705. I ndeed, it is the very shortage of abortion-related
services that appears to have created the national market for these
services. See S. Rep. at 17 & n.29 (“The availability of abortion
services is already very limted in many parts of the United
States. Nationw de, 83%of counties have no abortion provider. In
Sout h Dakota, the only physician who perforns abortions comrutes
from M nnesota.”).

The House and Senate reports accurately reflect the testinony
presented to the respective committees. See Abortion dinic
Vi ol ence: Hearings Before the Subcomm on Crine and Crim nal
Justice of the Comm on the Judiciary, 103d Cong., at 3 (1993)
[ herei nafter House Hearings] (letter of Atty. Gen Reno) (stating
that “patients and staff frequently travel interstate” to receive
or to adm ni ster abortion-rel ated services); The Freedom of Access
to Cdinic Entrances Act of 1993: Hearing Before the Comm on Labor
and Human Resources, 103d Cong., at 11, 16-17 (1993) [hereinafter
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Senate Hearings] (statenent of Atty. Gen. Reno) (stating that
abortion clinics are engaged in interstate comerce and that
clinics serve significant nunbers of out-of-state patients); id. at
59, 64-65 (statenent of WIlla Craig, Executive D rector, Blue
Mountain dinic, Mssoula, Ml (“Alarge nunber of our abortion and
our prenatal patients travel an average of 120 mles to their
appoi ntnents at our clinic due to a lack of services in their own
areas. These areas include |daho, eastern Washi ngton, Wom ng and
Canada.”); see also 139 Cong. Rec. S15, 658 (daily ed. Nov. 16,
1993) (statenent of Sen. Kennedy) (noting the nationw de shortage
of abortion-rel ated services).

b. Activity Proscribed by the Act Threatens the Avail ability
of Abortion-Rel ated Services

Congress found that the activity proscribed by the Act
constituted a national problem regularly causing the interruption
of abortion-related services at the clinics where prohibited
activity occurred. The Senate Report states that clinic bl ockades
and violent protests had “a significant adverse i npact not only on
abortion patients and providers, but also on the delivery of a wi de
range of health care services. This conduct has forced clinics to
cl ose, caused serious and harnful delays in the provision of
medi cal services, and increased health risks to patients. |t has
also taken a severe toll on providers, intimdated sone into
ceasing to offer abortion services, and contributed to an al ready
acute shortage of qualified abortion providers.” S. Rep. No. 103-
117, at 14. The Senate Report observed the |ink between the
activity prohibited by the Act and the concomtant shortage in
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abortion-rel ated services. ld. at 17 (“Sone providers have
succunbed to the intimdation and threats. At |east three
physicians in Dallas stopped perform ng abortions in 1992 as a
result of pressure by an anti-abortion group. |In early 1993, after
recei ving death threats, two doctors stopped working at an abortion
clinic in Melbourne, FL. And since Dr. Gunn was shot in March
1993, at least eight nore doctors have stopped offering abortion
services.”); id. at 80 (statenent of Randall Terry, Director,
Operation Rescue) (stating that he personally facilitated the
w t hdrawal of half the abortion providers in a community). The
House Report also observed that the reduced availability of
abortion-rel ated services was “at |east partially attributable to
the violence and intimdation described in this report. Doctors
understandably are leaving the field, and new graduate[s] have
little desire to enter the field even as part of a wder
obstetrics/gynecol ogy practice.” H Rep. No. 103-306, at 8.
Congress noted the severity and frequency of abortion clinic
violence. 1d. (noting that, from1984 through 1992, there had been
“28 bonbi ngs, 62 arsons, 48 attenpted bonbi ngs and arsons, 266 bonb
threats, and 394 incidents of vandalisnt); S. Rep. No. 103-117, at
3 &n.1 (noting that, from 1977 through 1993, there had been “36
bonmbi ngs, 81 arsons, 131 death threats, 84 assaults, two
ki dnappi ngs, 327 clinic invasions, and one nurder”). Test i nony
bef ore Congress nmade cl ear that the goal of the activity proscri bed
by the Act was to reduce or elimnate the national market for

abortion-related services and that such activity had already

27



achi eved partial success. See, e.g., House Hearings, at 2
(statenment of Rep. Schuman) (observing that “[t]he stated goal of
the tactics is to drive doctors and clinics out of the business of
providing abortions and the tactics appear to be working” and
noting the dimnishing nunbers of physicians willing to provide
abortion-rel ated services); Senate Hearings, at 167-68 (statenent
of Freedom of Choice Action League) (detailing resignation of a
Wchita, Kansas, physician from an abortion clinic after she
recei ved repeated threats). Fl oor debates also focused on the
interruption of abortion-related services brought about by the
activity proscribed by the Act. See, e.g., 139 Cong. Rec. S15,672
(daily ed. Nov. 16, 1993) (statenent of Sen. M kul ski) (noting that
abortion clinic violence has “destroyed clinic facilities—eaving
wonmen w thout access to health care facilities”); 139 Cong. Rec.
H10, 089 (daily ed. Nov. 18, 1993) (statenent of Rep. Pelosi) ("“over
50 percent of clinics across the country offering reproductive
health services have undergone extrene violence”); id. at H10, 090
(statenment of Rep. Engel) (“The work of many clinics—which often
i ncludes | owcost prenatal care, birth control, infertility, and
adoption as well as abortion servi ces—has been disrupted regularly
by bl ockades, chem cal attacks, and invasions.”); id. at H10,091
(statenment of Rep. Stokes) (“[Activity proscribed by the Act has]
damaged clinic facilities or driven away clinic staff, forcing
these facilities to reduce their patient | oad and the w de range of
services they provide. Oher clinics have had to cease operations

altogether after their facilities were destroyed by fire or
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bonbi ngs, | eaving thousands of wonen w thout adequate health care
services.”); 139 Cong. Rec. H1501 (daily ed. Mar. 17, 1994)
(statenment of Rep. Kennelly) (noting the national scope of the
abortion clinic violence).

c. The National Shortage of Abortion-Rel ated Services Forces
Travel to Qut-of-State Providers

Congress found that the interruption of abortion-related
services due to the activities proscribed by the Act caused (or was
likely to cause) wonen to travel fromthose states where abortion-
rel ated services were not reasonably available to clinics in those
states where abortion-rel ated services were reasonably avail abl e.
The Senate Report states:

“[B] | ockades that nmake access to a health care facility
difficult or hazardous can have traumatic effects on
patients by del aying their access to urgent nedical care
and by exacerbating their nmedical conditions. . . . For
patients seeking abortion services, the adverse effects
of a clinic blockade can be partlcularly serious. Dr.
Pabl o Rodri guez described the effects on patient health:
‘“Qur patients are the ones who suffer. Wnen
who do nmake it in have a heightened |evel of
anxiety and a greater risk of conplications. The
delay caused by the invasions has forced sone
patients to seek care elsewhere due to the fact
that their gestational age has gone beyond the
first trimester.’”
S. Rep. No. 103-117, at 15 (quoting testinony of Dr.
Pabl o Rodri guez).

The House Report reaches a simlar concl usion. See H. Rep. No.
103-306, at 10. (“In addition, patients often cross state lines to
obtain services . . . .”) (citing testinony of Silvia Doe).

Testi nony before Congress nade clear that activity proscri bed
by the Act del ayed (and threatened to deny pernmanently) access to

abortion-related services to wonen who, due to the existing
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shortage of such services, had traveled (or would be required to
travel) interstate to obtain them Silvia Doe testified about her
decision to seek a late-term abortion after learning of a feta
mal formation. She further testified that only three clinics in the
country offer such a service. She was forced, by the shortage of
providers, to travel fromVirginia to Kansas. In Wchita, Kansas,
she was delayed from obtaining her abortion due to a clinic
bl ockade at the Wchita clinic. dinic Blockades: Hearing Before
the Subcomm on Crinme and Crimnal Justice of the Conm on the
Judiciary, 102d Cong., at 9-17 (statenent of Silvia Doe).

The congressional testinony and the activity described in the
commttee reports provide sufficient evidence for the Congress to
have concluded that entirely intrastate activity—here, the activity
proscribed by the Act—had, at the very least, the potential to
cause wonen who had been prevented fromobtaining abortion-rel ated
services in their hone states to travel to unobstructed providers
in other states.

d. Intrastate Activity Proscribed by the Act Affects the
Avai lability of Abortion-Related Services in the National Market

We are persuaded that it is a fair inference that the activity
proscribed by the Act—which has (or threatens to have) the effect
of precluding access to abortion-related services in the area
served by the targeted clinic—can have a substantial affect on the
availability of abortion-related services in the national market.
Such a conclusion is rational and supported by testinony presented
to the commttees charged with reviewing the bills that eventual ly
becanme the Act.
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The House Subcommttee on Crinme and Crimnal Justice heard
testinony that, because of the continued threats of violence and
disruptive activities, abortion clinics have been forced to
i npl ement hei ghtened security neasures to ensure access. House
Hearings, at 25 (statenent of Susan Hill, President, Nat’'| Wnen’s
Health Org.) (noting that “[o] bviously, that drives up the costs of
providing the service”). The Senate Committee on Labor and Human
Resources considered a report printed in the American Journal of
Qbstetrics and Gynecol ogy whi ch noted that abortion clinic violence
increases the costs of abortion services at those clinics that
remain open. The report stated that abortion patients have been
forced, due to clinic violence, to seek other providers or postpone
care. Senate Hearings, at 54. Addi tional testinony before the
Senate Conmttee set forth the Comerce C ause rationale for the
Act’s regqulation of intrastate activities to ensure the
availability of abortion-related services in the national nmarket:

“The pattern of interstate effects produced by the

pressured novenent of wonen from State to State under a

variegated patchwork of local enforcenent against

bl ockades, vi ol ence and physical intimdation at abortion

clinics is undoubtedly sufficient to warrant Congress’s

i nvocation of its comrerce power. Simlarly, the shift

of demand for abortion services from those areas where

clinic access is obstructed to those areas where it is

not represents the sort of interstate econom c effect

that i s beyond the effective control of any one State and

is accordingly a proper subject for congressional

regul ation under the Commerce d ause.” ld. at 97

(statement of Professor Tribe) (citing Summt Health

Ltd. v. Pinhas, 111 S.Ct. 1847, 1846-47 (1991)).

This described shift in demand from obstructed clinics to
unobstructed clinics—given the national scarcity of abortion-
rel ated services—supports the legitimacy of Congress’s enact nent
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of section 248(a). The patent congressional concern that the
activity proscribed by the Act, although intrastate, could have a
del eterious i npact onthe availability of abortion-rel ated services
in the national market, makes clear that “Congress was addressing
an interstate problem rather than a nultistate, intrastate
problem” WIlson, 73 F.3d at 683.

Accordingly, in light of the evident congressional purpose to
ensure the availability of abortion-related services in the

nati onal comrerci al narket, ! we hold that the enact nent of section

15 W recogni ze, of course, that “[t]he nptive and
purpose of a regulation of interstate commerce are
matters for the | egi slative judgnent upon t he exerci se of
which the Constitution places no restriction and over
whi ch the courts are given no control.” Darby, 61 S.C

at 457. This is not to say, however, that the notive or
pur pose of any congressional regul ati on passed under the
Commerce Clause is “irrelevant.” United States .
Soderna, 82 F.3d 1370, 1374 (7th Gr. 1996). Certainly
when Congress is regulating interstate comercia

activity, its reason for doing so is immterial. But
where, as here, Congress is regulating purely intrastate,
noncomrerci al activity because of its substantial affect
on interstate comrerce, the purpose nust in fact be to
regulate interstate conmmerce. “Let the end be
legitimate, let it be wthin the scope of the
constitution, and all nmeans which are appropriate, which
are plainly adapted to that end, which are not
prohi bited, but consist with the letter and spirit of the
constitution, are constitutional.” M Cul luch v.
Maryl and, 17 U S. (4 Weat.) 316, 421 (1819) (enphasis
added). See also id. at 423 (“shoul d Congress, under the
pretext of executing its powers, pass laws for the
acconpl i shnent of objects not entrusted to the
governnent,” Suprene Court would be bound to hold | aw
i nvalid). Surely, it wuld be a perversion of
congressional authority to uphold as constitutional a
federal statute that purported to be an exercise of
Comrerce C ause power but was for the sole purpose of
reaching intrastate activity without regard t o whet her or
how that activity would actually affect interstate
comerce. The regul ation of intrastate comrerce per se,
and for its own sake, and not as a neans of regul ati ng or
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248(a), as applied to the facts of the present case, was a
constitutional exercise of Congress’s power under the Commerce
Cl ause. Because we conclude that Congress possessed the requisite
aut hority under the Commerce C ause, we pretermt the substantially
nmore questionable assertion of congressional authority to
crimnalize purely private conduct (not directed at state property
or facilities) under Section Five of the Fourteenth Anendnent. See
The Cvil Rights Cases, 3 S.Ct. 18 (1883). See also City of Boerne
v. Flores, 117 S. . 2157, 2166 (1997).16
B. Invidious Discrimnation against Famlial Relationships

Bird next argues that the Act is unconstitutional because it
protects certain famlial relationships, but fails to protect
others. Section 248(a) states that “a parent or |egal guardi an of
a mnor shall not be subject to any penalties or civil renedies

under this section for such activities insofar as they are directed

affecting interstate commerce, is not an “end

Wi thin the scope of the constitution.” Here, homevér; we
cannot say that Congress has so perverted its Conmerce
Cl ause power. The regulation in question is at |east

colorably directed at ensuring the availability of
abortion-related services in the national comerci al
mar ket .

16 Nor do we have occasion to determ ne the propriety
of the Act’s crimnalization of certain activities by
private citizens that may interfere wth a person's
exercise of religious freedomat a place of worship or a
person’s use of a noncomrer ci al counsel i ng
facility—neither of which would seemto fall within the
type of economc regulation permtted by Lopez as there
was no congressional finding or testinony concerning the
commerci al nature of such activity, any national shortage
of counsel ors or counseling services, or the existence of
any national tying feature supporting the exercise of
congressional Commerce Cause authority under the
“substantial affects” category.
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exclusively at that mnor.” 18 U S.C § 248(a). Thus, a father
who physically bl ocks his daughter from having an abortion has not
violated the Act, but a brother who restrains his sister has
violated the Act. Bird asserts that there is no reasonabl e basis
for exenpting certain famlial relationships while exenpting
ot hers.

As Birdis not related to Dr. Herring in any capacity, and the
record does not establish that his actions in any manner refl ect an
attenpt to affect the obtainnent of abortion-related services by a
menber of his famly, he |l acks standing to advance this clai m-his
concern is sinply not inplicated by the facts here presented. This
Court “*has no jurisdiction to pronounce any statute, either of a
state or of the United States, void, because irreconcilable wth
the constitution, except as it is called upon to adjudge the |egal
rights of litigants in actual controversies.” . . . [ ne to whom
application of a statute is constitutional wll not be heard to
attack the statute on the ground that inpliedly it mght also be
t aken as applying to other persons or other situations in whichits
application mght be unconstitutional.” United States v. Raines,
80 S.Ct. 519, 522 (1960) (quoting Liverpool, NY. &Phila. S.S. Co.
v. Conmi ssioners of Emigration, 5 S. Ct. 352, 355 (1885)); see al so
United States v. Salerno, 107 S. Ct. 2095, 2100 & n.3 (1987).
Accordingly, we express no opinion as to the nerits of Bird s
challenge in this respect.

C. Overbreadth

Bird next argues that the Act is unconstitutional because it
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is overbroad under the First Amendnent. Bird concedes that the
First Anmendnent does not protect activities that are violent or
physically injurious, including threats of force and certain
physi cal obstructions, such as blockades of pedestrian traffic.
Instead, Bird takes issue with the Act’s prohibition on physical
obstruction, intentional interference wth others, attenpted
interference with others, and intentional injury “in the enotional
or psychol ogi cal sense.” Bird contends that a “l| arge denonstrati on
or picketing activity could well constitute a ‘physical
obstruction’” under the Act.

We need not tarry long with Bird s overbreadth argunent, for
the Act proscribes conduct, not speech. By its terns, it prohibits

only specified uses of “force, threat[s] of force,” and “physical
obstruction”; none of which are protected by the First Anmendnent.
Wsconsin v. Mtchell, 113 S.C. 2194, 2199 (1993) (force); Madsen
v. Wnen's Health Cr., Inc., 114 S C. 2516, 2529 (1994)
(threats); Caneron v. Johnson, 88 S . C. 1335, 1338-39 (1968)
(physical obstruction). |In any event, the conduct for which Bird
was convicted, and at least virtually all that proscribed by the
terms of section 248(a)(l), is not protected by the First
Amendnent; accordingly, that there could arguably be sone rare
hypot hetical case at the outer margins of section 248(a)(1l) where
First Amendnent concerns mght arise does not avail Bird.
Broadrick v. lahoma, 93 S. . 2908, 2917-18 (1973); see also
Morse v. Republican Party of Virginia, 116 S.C. 1186, 1211 & n. 38

(1996); United States v. Wallington, 889 F.2d 573, 576 (5th Cr.
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1989) . This is particularly so as the Act was narrowy drafted
with the intent of not abridging First Amendment protections.?t’

Accordingly we agree with every other circuit court that has
addressed the i ssue and hold that the Act is not unconstitutionally
overbroad. See Terry, 101 F.3d at 1421; Soderna, 82 F.3d at 1376;
Dinwi ddie, 76 F.3d at 924; Cheffer, 55 F.3d at 1520-21; Anerican
Life League, 47 F.3d at 653.
D. Vagueness

A statute is unconstitutionally vague if it does not give a
“person of ordinary intelligence a reasonable opportunity to know
what is prohibited, so that he may act accordingly.” Gayned v.
Cty of Rockford, 92 S. Ct. 2294, 2298-99 (1972). Bird asserts that
the Act fails to give fair notice of what is proscribed and fails
to provide explicit standards for the enforcenent of particular

provisions. Specifically, he clains that the terns “intimdate,”

“Iinterfere with,” “attenpts to . . . intimdate or interfere with”
and “injures” are too vague to be constitutional. An abortion
protester, he argues, wll not be sure whether his actions conply

wth the Act or subject himto penalties.
The Suprenme Court has uphel d agai nst a vagueness chal |l enge a

statute closely resenbling the Act. Caneron, 88 S.C. 1335. The

17 The Act provides:

“(d) Rules of Construction.--Nothing in this section

shal | be construed- -
(1) to prohibit any expressive conduct (including
peaceful picketing or other peaceful denonstration)
protected from legal prohibition by the First
Anmendnment to the Constitution.” 18 U S.C 8
248(d).
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statute at issue in Caneron provided that:

““It shall be unlawful for any person, singly or in

concert with others, to engage in picketing or mnass

denonstrations in such a manner as to obstruct or
unreasonably interfere with free i ngress or egress to and

fromany public premses . . . .”” |d. at 1336 n. 1.

The Court found that the statute “clearly and precisely
delineate[d] its reach in words of common understanding.” |d. at
1338. In light of the Act’s simlarity to the statute at issue in
Caneron, we hold that the Act’s ternms are not unconstitutionally
vague. See Terry, 101 F. 3d at 1421; Dinmddie, 76 F.3d at 924. In
any event, there is no vagueness or lack of clarity in the
application of the terns of section 248(a)(l) to what Bird was
convicted of doing, and in at |east the vast majority of cases
whether or not the ternms of section 248(a)(1l) apply wll be
adequately clear; the theoretical possibility that sone rare case
at the margins of section 248(a)(l) mght arise where the
applicable of its terns could be unclear does not avail Bird.
Par ker v. Levy, 94 S.Ct. 2547, 2562 (1974); Unphlet v. Connick, 815
F.2d 1061, 1066 (5th Cir. 1987); Ferguson v. Estelle, 718 F.2d 730,
735 (5th Cir. 1983).
1.

As a condition of supervised release, the district court
ordered Bird to “[s]tay at least 1,000 feet away from abortion
clinics, specifically the Anerica’s Whnen Cinic.” The district
court was permtted to order, as a condition of supervised rel ease,

“any other condition it consider[ed] to be appropriate” provided

the condition “involve[d] no greater deprivation of liberty than
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[ was] reasonably necessary” to deter crimnal conduct and to
protect the public. 18 U . S.C. 8§ 3583(d). The district court cited
Bird s prior convictions for trespassing at abortion clinics as
support for the special condition.

Bird argues that the special condition violates his First
Amendnent rights because it was not narrowy tailored to serve a
significant governnent interest and because the special condition
was duplicative of the “standard conditions of supervision” set
forth in the judgnent.

This Court reviews a district court’s entry of special
conditions of supervision for an abuse of discretion. United
States v. MIls, 959 F.2d 516, 519 (5th Cr. 1992); United States
v. Tonry, 605 F.2d 144, 148 (5th Cr. 1979). 1In light of Bird s
prior activities involving crimnal activity at or near both
abortion clinics and at the residence of an abortion provider and
his earlier refusal to accept any restrictions on his protest
activity, we cannot say that the district court abused its
discretion in determning that the 1,000 foot requirenent was
reasonably necessary to prevent Bird fromrepeating the activity
for which he was convicted. Bird s conviction for violent activity
under the Act constitutes a sufficient governnental interest to
justify a tenporary limtation on Bird s First Anendnent rights.
See United States v. Turner, 44 F.3d 900, 903 (10th G r.), cert.
denied, 115 S. Ct. 2250 (1995); United States v. Cothran, 855 F.2d
749, 751 (11th Gr. 1988). Bird' s contention that the provision of

a standard condition that Bird “shall not associate with any
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persons engaged in crimnal activity” invalidates the district
court’s nore specific special condition is without nerit. The
district court was within its authority conferred by 18 U S. C 8§
3583(d).

L1l

Bird finally argues that the district court’s judgnent is
unconstitutional and violative of due process because it states,
under “Nature of O fense,” that he was found guilty of “Bl ocking
Entrance to an Abortion Cinic” when, in fact, the indictnment sets
forth his specific conduct as intimdating and interfering wth Dr.
Herring s provision of abortion services.

Bird s claimis without nerit. Bird was indicted for conduct
violative of 18 U . S.C. 8§ 248(a)(1l) (and the indictnent references
that section alone). He was found guilty, after a jury trial, of
violating 18 U.S.C. 8§ 248(a)(1). The judgnent states that Bird was
found guilty of violating 18 U.S.C. 8§ 248(a)(1). That the judgnent
characterizes his offense as “bl ocking” an entrance to an abortion
clinic is, at nost, a reference to the nane of the statute that he
vi ol at ed—t he Freedom of Access to Cinic Entrances Act (FACE)
That Dr. Herring was able to nake it past Bird s bottle-throw ng
attenpt to stop his car fromentering the Anmerica’'s Winen dinic
does not invalidate the judgnent. The district court’s judgnent is
entirely consistent with both the nature of his offense and with
due process.

Concl usi on

For the foregoing reasons, we AFFIRM the judgnent of the
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district court.

AFFI RVED

ENDRECORD
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DeMOSS, Circuit Judge, concurring in part and dissenting in part:

| concur in subparts I(B), I(C, and I(D) and in parts Il and
1l of the majority opinion. | also concur in section |(A)(1)
(“Channel s of Interstate Commerce”) and section I (A (2) (“Persons
or Things in Interstate Comerce”) of the majority opinion, which
conclude that the Freedom of Access to Cinic Entrances Act, 18
US C § 248 et seq. (hereinafter “FACE"), was not validly enacted
under either of the first tw categories of Comerce d ause
anal ysis set forth by the Suprene Court in United States v. Lopez,
514 U. S. 549 (1995). However, | cannot concur in the analysis and
hol di ng in section I (A)(3) (“Interstate Activity t hat
‘Substantially Affects’ Interstate Activity”) of the mpjority
opi ni on, which concludes that the enactnent of FACE falls within
part three of the Lopez anal ysi s because Congress found a “nati onal

comercial market in abortion-related services,” and that Congress
was justified in determning “that the regulation of intrastate
activity—the activity prohibited by the Act —-was necessary to ensure
the availability (both in ternms of access and price) of abortion
services in the national comercial market.” Ante at 22. Because

| disagree with the fundanental prem ses of these holdings, | wite

now to explain ny reasons.

l.
Rat her t han applying the clear and explicit criteria which the
Suprene Court set forth in Lopez, the nmpjority considers the
constitutionality of FACE under the third Lopez category by

constructing an analysis built upon three essential prem ses:



1. “After Wckard—and its reaffirmance in Lopez—+there
can be no question that Congress is able to regulate
noncomrercial, intrastate activity that substantially affects
interstate comerce, an admttedly broad power not w thout
danger to the federalism that is the nost fundanenta
postul ate of our constitutional order.” Ante at 17 (footnotes
omtted).

2. “[Al requirenent for . . . alimting principle in
the absence of a jurisdictional elenent, although not
expressly adopted by the Suprene Court, is theonly legitimte
readi ng of the Wckard-Perez line of cases.” Ante at 18-19.

3. “IT'Qur inquiry nust determ ne not sinply whether
§ 248(a) (1) proscribes intrastate activity that has (or m ght
have) a substantial effect on interstate conmerce, but rather
whet her there is a national comercial market in abortion-
rel ated services such that the regul at ed conduct —eonsi dered i n
i ght of t he si ze and scope of t he benchmar k
mar ket —substantially affects interstate comerce.” Ante at
20.

| disagree with each of these prem ses, which create fundanenta
and | ogical deficiencies in the magjority’s analysis.

There is no question that the conduct proscribed by FACE is
“intrastate and noncommercial conduct.” Injuring or threatening to
i njure persons who seek to receive or deliver abortion services is,
by its very nature, anintrastate activity; such conduct inherently

i nvol ves face-to-face and person-to-person contact which nust occur
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in the sane place at the sane tine. Likew se, such conduct does
not involve the transfer of nobney or any other consideration
bet ween the perpetrator and the victim and there is no commerci al
notive pronpting the perpetrator to engage in such conduct.

| think the first prem se of the majority opinion as set forth
above is inaccurate in two respects. First, | do not read Lopez as
an affirmance of Wckard. Rat her , I see Lopez as a
reinterpretation of Wckard which focuses on what the Court now
says is the essential ingredient for Congress to be able to
regul ate i ntrastate noneconom ¢ conduct whi ch substantially affects
interstate conmmerce. Particularly, the proscribed intrastate,
noncomrercial activity nust be “an essential part of a larger
regul ation of economc activity, in which the regulatory schene
woul d be undercut unless the intrastate activity were regul ated.”
Lopez, 514 U. S. at 561. The majority recognizes this essentia
i ngredient in the second paragraph of its discussion of “intrastate
activity that substantially affects interstate activity,” see ante
at 15, but then blithely ignores the fact that FACE is not a part
of any | arger regulatory schene, and noves on to di scuss the need
for a “limting principle,” as indicated by the magjority’s second
prem se above.

The only relevant “limting principle” is the one dictated by
the Suprene Court’s Lopez decision. The Lopez Court adopted a new
readi ng of the Wckard-Perez |ine of cases by specifying that, for
Congress to be able to regulate intrastate and nonconmerci al

conduct under the Interstate Comrerce C ause, such conduct nust be
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“an essential part of a larger regul ation of economc activity, in
whi ch the regul atory schene coul d be undercut unless the intrastate
activity were regulated.” 1Id. FACE does not neet these criteria.
The legislation is not an essential part of a larger regulatory
schene whi ch woul d be undercut if Congress does not proscribe with
crimnal sanctions the intrastate and noncomrerci al conduct which
FACE addresses.

Consequently, the majority errs in engaging in an exam nation
of “the congressional findings, the comnmttee reports, and the
relevant testinony,” ante at 20, to determ ne whether Congress
found a national commercial market in abortion-related services,
whi ch woul d serve as the “limting factor” that would mnimze the
danger to federalism There is absolutely nothing in the Suprene
Court’s Lopez decision that speaks to the majority’s concept of a
“national market” as being a limting factor. As the majority
opinion indicates, this “national market” limting concept is a
| eftover argunent fromour Crcuit’s panel opinion in Lopez. See
United States v. Lopez, 2 F. 3d 1342, 1367 (5th Cr. 1993), aff’d on
ot her grounds, 514 U. S. 549 (1995). In ny view, to the extent that
the “national market” concept appears in our Circuit’s Lopez
opinion, it is dicta. Regardless, when the Suprene Court decided
Lopez, it provided a new framewor k for appraising|egislation under
the Commerce C ause, and it did not include the “national market”
considerationinits own anal ysis, which necessarily supersedes the
earlier analysis fromthis Crcuit. See, e.g., United States v.

Pettigrew, 77 F.3d 1500, 1511 n.1 (5th Cr. 1996) (“Wile . . . one
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panel of this Court is generally powerless to overrul e the previous
deci sion of another panel absent rehearing by the full Court
sitting en banc, an exception to this rule arises when there has
been an intervening decision by the United States Suprene Court
overriding the earlier decision.”).

Furthernore, neither the Fifth Crcuit’s Lopez opinion, nor
the majority opinioninthis case, establish any criteria to define
what is referred to as a “national market.” The words “nationa
market” invoke the image of sonething like the New York Stock
Exchange, the Chicago Board of Trade, or the Comodities and
Fut ures Exchange. These are national markets whi ch operate through
brokers and dealers to bring buyers and sellers together and
produce an established range of bid and ask prices as refl ected by
current transactions inthe itembeing traded. It seens to ne that
at the very least, a “national market” requires a product or
comodity which has a high degree of fungibility. For exanple, a
share of stock in U S. Steel can be sold on a national market by a
seller in California to a buyer in New York in reliance upon the
fact that the share of stock represents the sane thing in both
places. Simlarly, a bushel of wheat grown in Nebraska will be the
sane as a bushel of wheat grown in Kansas once the farners who grew
each bushel have noved theminto the national market. There is
nothing in the Congressional Record that establishes that one
abortion procedure is just |ike every other abortion procedure. To
the contrary, an abortion is a unique, personal, and highly

i ndi vi dual i zed procedure.
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In addition to fungibility, a primary function of a “nati onal
market” is to determine a unit price for each commodity based upon
the nost recent sales of that commopdity, w thout distinction as to
whet her that commodity was grown or nmanufactured in Texas or was
grown or manufactured in Mchigan. The majority says that “Wckard
itself offered, as alimting principal, the national wheat nmarket”
and “Perez cited the national market for commercial credit.” See
ante at 19. But there is a serious distinction between those types
of national markets and a “national market in abortion-rel ated
services.” An abortion is a nedical/surgical procedure perforned
in a hospital or clinic by a provider on a pregnant woman. There
i's no product or cormmodity which results fromthis procedure. Wen
a wonman arranges to have an abortion perforned, the subject of the
arrangenent is a personal service that is to be provided. Wen the
service is rendered and the fee is paid, the abortion has no
ongoi ng val ue or marketability.

| recognize, of course, that the majority has concl uded that
Congress found a national market for abortion services. See ante
at 22-24. | question the factual accuracy of this conclusion. The
only findings which the full Congress made relating to FACE are
those identified in the Conference Commttee Report. See ante 5
n.2. Because the Conference Comm ttee nade t hese express findings,
we are bound to view these findings as the only findings which
Congress nmade. Therefore, in determ ning whet her Congress found a
nati onal market for abortion services, we can |look only to the

Conference Conmttee Report and the findings set forth therein.
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The words “national market for abortion-related services” do
not appear anywhere in these five Conference Conmttee findings.
The only one of these five findings which even nentions the term
“Iinterstate commerce” is the third one, which states sinply that
anti-abortion violence “burdens interstate comerce by forcing
patients to travel fromstates where their access to reproductive
heal th services is obstructed to other states.” H R Cow. Rep. No
103-488, at 7 (1994), reprintedin 1994 U. S.C.C A N 724, 724. The
mere fact that sone individuals choose to or are forced to trave
interstate to receive abortions does not establish that there is a
“national market” for abortions. Nothing in the Conference
Commttee’'s statenment of findings speaks to whether abortion
services are fungible, and nothing in this finding speaks to the
question of whether the price or availability of abortion services
in New York Cty is the sane as that in Los Angeles or in Des
Moi nes, | owa.

For the foregoing reasons, | do not agree that the presence of
a national market is the relevant inquiry under part three of the
Lopez anal ysis. Furthernore, assumng that the presence of a
national market is determnative, | am unable to concur in the
majority’s conclusion that Congress found a “national narket for
abortion-rel ated services,” which is the keystone of the nmgjority’s
determ nation that FACE is a perm ssible exercise of Congress’s
power under the Commerce C ause as described in part three of

Lopez.
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.

In nmy view, FACE cannot survive Lopez analysis because the
statute is distinguishable from the perm ssible regulations of
conduct that substantially affects interstate comerce in four
i nportant aspects. First, FACEis a crimnal statute that by its
ternms has nothing to do with commerce. See Lopez, 514 U S. at 560-
61. Second, FACE is not an essential part of any |l arger regulation
of econom c activity, in which that |arger regulatory schene could
be undercut unless the intrastate activity were regul ated. See id.
at 561. Third, FACE contains no jurisdictional elenent which would
ensure through case-by-case inquiry that the conduct prohibited
therein affects interstate conmmerce. See id. Finally, FACE
exerci ses general police powers by creating crimnal sanctions in
an area where the states have historically been recognized to be
soverei gn. See id. at 564-65. These four departures from the

Lopez standard are fatal to the constitutionality of FACE.

A FACEls a Cimnal Statute That by Its Terns Has Not hing to Do
wi th Commer ce.

The statutory text of FACE does not contain the word
“commerce,” nor the phrase “intrastate comerce,” nor the phrase
“Iinterstate commerce.” The conduct prohibited by FACE—+the use of
force to interfere with another person’s obtaining or providing
reproductive health services—does not inherently involve conduct
which is a part of any commercial activity. In fact, the
prohi bitions of FACE apply to a nonprofit, charitable facility that
provi des abortions for free just as they apply to a clinic that
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charges a fee for providing abortion services.

Al so, the prohibited conduct does not have any commercia
purpose of its own. The comercial nature of the regulated
activity is aninportant considerationinthe substantially-affects
prong of the Lopez anal ysis. See, e.g., Lopez, 514 U S at 560
(“Where economc activity substantially affects interstate
comerce, legislation regulating that activity will be sustained.”
(enphasis supplied)). The activity regulated by FACE, the use of
force, threats, or intimdationtoinjure, intimdate, or interfere
wth the persons identified by the statute, is behavior that is not
commerci al by nature.

Despite the majority’ s protest to the contrary, see ante at 21
n.13, there is no difference between the prohibitions in FACE and
a statute that m ght federalize nurder on the grounds that killing
peopl e substantially affects interstate cormerce. The nmgjority’s

suggested distinction, that the FACE prohibitions have a
relatively narrow conmon goal or notivation and are all directed at
a relatively narrow common set of victinms, and further . . . many
of the proscribed of fenses i nvol ve comon perpetrators traveling in
interstate comerce and victins engaged in interstate conmerce,”
ante at 21 n. 13, is untenable. Qur panel is in agreenent that FACE
does not fall within part two of the Lopez analysis, the prong for
persons or things in interstate commerce. Yet the mgjority’s
purported distinction relies on the presuned involvenent of

“perpetrators engaged” and “victins engaged” in interstate

conmer ce. As the mjority itself notes, *“[c]ongressiona
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regulation or protection of persons or things that nove in
interstate comerce nust ensure that, in fact, a particular
“t hreat’ —whet her posed by an interstate or intrastate
activity—actually threatens persons or things with a plain and
cl ear nexus to interstate coomerce.” Ante at 12. FACE contains no
such “jurisdictional nexus.”

The approval of legislation |ike FACE opens the door to
general federalization of felonies. Lopez reaffirnms that this sort
of legislation is not envisioned by the Commerce C ause. The
crimnalization of noncommercial conduct by FACE is one inportant
di stinction between FACE and the category of |egislation described

in part three of Lopez.

B. FACE |Is Not an Essential Part of a Larger Regulation of
Econom ¢ Activity, in Wich the Regul atory Schenme Coul d Be Under cut
Unl ess the Intrastate Activities Wre Regul at ed.

There i s no national regul atory schene regardi ng the provision
of abortion services. The federal governnent does not |icense
abortion clinics, does not approve the training of abortion
provi ders, and does not regul ate the delivery of abortion services
to ensure that any m ni num health standards are net. The federal
gover nnment has not created any adm ni strati ve agency nor desi gnated
any departnent of the federal governnment to regul ate the abortion
industry in order to stabilize the supply of abortion services or
encourage the demand for such servi ces.

In short, there is no general federal regulatory schene

relating to the abortion industry. Congress has nmade no finding to
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the contrary. FACE cannot, therefore, be an essential part of any
general federal reqgulatory schene, because none exists. It thus
goes Wi thout saying that the prohibited conduct in FACE does not,
as Lopez requires, undercut the enforcenent of any general
regul at ory schene.

The majority recogni zes the inportance of this factor when it
quotes the operative | anguage at the very beginning of its section
| (3), discussing the substantially-affects category of Conmerce
Cl ause power. Ante at 15 (quoting Lopez, 514 U S. at 561). But
the majority then proceeds to try to rationalize its way around
this specific |language of Lopez by citing three earlier Suprene
Court opinions for the proposition that Congress can regulate
noncomrerci al |l ocal activity which “in the aggregate” substantially
affects interstate coomerce: United States v. Darby, 312 U S. 100
(1941); Wckard v. Filburn, 317 US. 111 (1942); and Perez .
United States, 402 U. S. 146 (1971).

These three cases denonstrate the correctness of the Lopez
prem se rather than an exception to it. In each of these cases
there was a conprehensive national regulatory schene, and the
crimnalized conduct was clearly defined as part of that regul atory
schene. | n Darby, the Suprene Court dealt with the wage and hour
| aws of the Fair Labor Standards Act, 29 U S.C. 8§ 201 et seq. The
def endant was an enpl oyer who failed to pay the statutory m ni mum
wages but went ahead and shipped his product in interstate
conmer ce. In Wckard, the Agricultural Adjustnent Act of 1938

(“AAA”) was at issue. Filburn was a farner whose farmfell under
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the purview of the AAA and who had received an acreage all ot nent
under the AAA. The AAA expressly limted the ability of farnmers to
raise a wheat crop for their own consunption and the Wckard case
validated that limtation. Finally, Perez arose in the context of
the Consunmer Credit Protection Act, 18 U S.C. 8 891, with the
def endant being a |loan shark who engaged in extortionate credit
transactions as therein defined. These cases deal directly with
conduct that mght frustrate the efforts of a federal regulatory
system

Wiile | agree with the majority that Lopez’ s reaffirmation of
the Wckard-Perez cases can be read as neani ng that Congress can
“regul ate noncommercial, intrastate activity that substantially
affects interstate comerce,” ante at 17, | see nothing in Lopez
that permts the elimnation of the further requirenment that such
“noncommercial, intrastate activity” nust be “an essential part of
a larger regul ation of economc activity.” Lopez, 514 U. S. at 561
FACE stands al one as a crimnal statute, unconnected to any | arger
federal regulatory schene. The statute purports to regulate
intrastate noncommercial activities and thus fails, for the reasons

noted above, to satisfy this requirenent of Lopez.

C. FACE Contains No Jurisdictional Elenment Wich Wuld Ensure,
Through Case-by-Case Inquiry, That The Prohibited Conduct Has a
Substantial Effect on Interstate Commerce.

It would have been a sinple matter for Congress to have
included elenments in FACE which wuld have provided a

“jurisdictional nexus.” These elenents are ones which explicitly
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tie the prohibited conduct in a crimnal statute to interstate
comerce. The absence of a jurisdictional nexus was an i nportant
factor in the Suprenme Court’s disapproval of the Qun-Free School
Zones Act in Lopez. See Lopez, 514 U. S. at 561-62.

The sinplicity wth whi ch FACE could have been
jurisdictionally limted is easily denonstrated. For exanple, the
statute defines theterm“facility” as neaning “a hospital, clinic,
physician’s office, or other facility that provides reproductive
health services, and includes the building or structure in which
the facility is located.” 18 U S.C. 8§ 248(e)(1). Congress could
have qualified the definition by limting it to facilities that
provi de reproductive health services “to a person who has travel ed
in interstate commerce in order to receive such services.”
Li kew se, in 8 248(a) (“Prohibited activities”), Congress could
have limted its prohibition to the use of force or physical
obstructiontoinjure, intimdate, or interfere with any person who
has traveled in interstate commerce to receive or provide abortion
servi ces.

For whatever reason, Congress opted not to include
jurisdictional elenents. As a consequence, this is yet another
factor that distinguishes FACE from the category of |egislation
permtted as regulation of intrastate activity which substantially

affects interstate comerce.

D. FACE Intrudes on Issues Wiich Are Historically Local Concerns
and Qutside the Regul atory Power of the Federal Governnent Under
the Interstate Conmerce C ause.
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The reqgulation of violent actions by one person against
anot her through crimnal laws is the nost el enental conponent of
general police power. The prohibited conduct in FACE—+he use of
force, threats of force, or physical obstruction to intentionally
injure, intimdate, or interfere wth another person—are well
wthin the classic type of prohibitions which a state exercising
its general police power nay adopt. In its Lopez decision, the
Suprene Court repeatedly indicated that the Congress does not have
a general police power and that such power rests exclusively with
the states. See Lopez, 514 U S at 561 n.3 (“Under our federa
system the ‘“States possess primary authority for defining and
enforcing the crimnal law. ”’” (quoting Brecht v. Abrahanson, 507
U S 619, 635 (1993) (quoting Engle v. Isaac, 456 U S. 107, 128
(1982)))); id. at 564 (“Under the theories that the Governnent
presents . . . it is difficult to perceive any limtation on
federal power, even in areas such as crimnal |aw enforcenent or
educati on where States historically have been sovereign.”); id. at
566 (“The Constitution . . . withhold[s] from Congress a plenary
police power that would authorize enactnent of every type of
legislation.” (citing U S. ConsT., art. 1, § 8)): id. at 567 (“[T]o
uphold the Governnent’s contentions here, we would have to pile
i nference upon inference in a manner that would bid fair to convert
congressional authority under the Commerce Cl ause to a general
police power of the sort retained by the States.”).

The Congress was obviously notivated to enact FACE by the

desire to protect persons seeking to obtain or perform abortion
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services. But this areais distinctly within the province of |ocal
| aw. The Lopez Court considered famly law to be the
qui ntessenti al exanpl e of such a | ocal concern, see id. at 564, and
the action of obtaining an abortion results from what 1is
essentially a famly decision. That the regul ation of abortion in
particular is a local issue is borne out by the history. Before
Roe v. Wade, 410 U. S. 113 (1973), the states were prohibiting and
regul ating abortions by state statute. In holding these state
statutes unconstitutional, the Suprenme Court grounded its deci sions
in the liberty or privacy elenments of the First and Fifth
Amendnents as nade applicable to the states by the Fourteenth
Amendnent. See Roe, 410 U. S. at 152-53. Neither in Roe nor in any
of its progeny did the Suprene Court ever nention the Comrerce
Cl ause (or the dormant commerce cl ause), nor did the Suprene Court
suggest that these state statutes were unconstitutional because of
their intrusion on interstate commerce nor upon any “nationa
market” in the delivery of abortion services. Even today, in the
wake of Roe and Pl anned Parenthood v. Casey, 505 U. S. 833 (1992),
many states have statutes which regulate the circunstances of
access to abortions and t he conditi ons under whi ch abortions nay be
del i vered. The federal governnent has no such general abortion
regul ation.

Both the regulation of violent acts anobng citizens and the
regul ati on of abortion services are areas of distinctively |ocal
concern. The prohibitions inposed by FACE bear all of the

characteristics of enactnents of police power. Lopez explicitly
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warns against this variety of legislative excess, making this
factor yet one nore i nportant distinction between FACE and the | aws
whi ch have been approved as perm ssible regulations of intrastate

conduct that substantially affects interstate commerce.

E. FACE Is Unconstitutional.

Si nce FACE has the sane defects and deficiencies which |led the
Suprene Court to conclude in Lopez that the Gun-Free School Zones
Act was unconstitutional, | wuld hold that FACE is |ikew se
unconstitutional. It is not clear whether each of these four
di stinctions, standing alone, would exclude legislation fromthe
third category of Cormmerce Cl ause legislation identified in Lopez.
As the Lopez Court itself noted, “[t]hese are not precise
formul ations, and in the nature of things they cannot be.” Lopez,
514 U.S. at 567. However, the presence of all four of the above-
detailed factors in this case |eaves no doubt that FACE is

unconstitutional .

L1,

Because the majority concludes that the Conmerce C ause gave
Congress the requisite authority to adopt FACE, they “pretermt the
substantially nore questionable assertion of congressiona
authority [under Section Five of the Fourteenth Amendnent] to
crimnalize purely private conduct (not directed at state property
or facilities).” Ante at 31. Since | would conclude that the

Comrerce C ause does not permt Congress’s passage of FACE, and
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since supporting FACE under Section Five of the Fourteenth
Amendnent was clearly raised in this appeal, | amnot at |liberty to
pretermt the latter question. However, in light of well-
established principles which were recently reaffirmed by the
Suprene Court’s decision in Cty of Boerne v. Flores, 117 S. C
2157 (1997), | conclude that Section Five of the Fourteenth
Amendnent does not enpower Congress to enact FACE.

FACE purports to crimnalize the conduct of private parties
for conduct which is not directed at state property or facilities.
Plainly, Section Five of the Fourteenth Anmendnent does not
contenpl ate the passage of such a law. It provides that “Congress
shal | have the power to enforce, by appropriate |egislation, the
provisions of this article.” U.S. Const. anend. XV, 8§ 5. The
“provi sions” which Section Five enpowers Congress to enforce are
directed at the states. See U S. Const. anend. XIV, 8 1 (“No State
shall . . . deprive any person of l|ife, liberty, or property,
W t hout due process of law . . . .”7). As the Suprene Court made
clear in Gty of Boerne, Section Five of the Fourteenth Amendnent
“did not authorize Congress to pass ‘general |egislation upon the
rights of the citizen, but corrective legislation; that is, such as
may be necessary and proper for counteracting such laws as the
states may adopt or enforce, and which, by the anendnent, they are
prohi bited frommaking or enforcing.”” Gty of Boerne, 117 S. C
at 2166 (quoting The Cvil R ghts Cases, 109 U. S. 3, 13-14 (1883)).
Section Five thus was not intended to confer on the federal

government a police power over all matters related to the
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i ndividual rights contenpl ated by the Fourteenth Amendnent.

After Gty of Boerne, it is clear that acts passed pursuant to
Section Five nust be renedial in nature. This is not the case wth
FACE, which seeks to vindicate Fourteenth Amendnent rights through
direct legislation affecting individual conduct, rather than by
providing a renedy for state violations. Thus, the enactnent of
FACE cannot be justified as an exercise of the enforcenent power
under the Fourteenth Amendnent.

It is interesting to note that the sane Congress whi ch passed
FACE al so passed the Religi ous FreedomRestoration Act of 1993, 107
Stat. 1488 (fornmer 42 U S.C. 8§ 2000bb et seq.) (hereinafter,
“RFRA’), the statute at issue in Cty of Boerne. Wth each of
these | aws, Congress was attenpting to change through |egislation
the result of a prior Suprenme Court decision: with FACE, that prior
deci sion was Bray v. Al exandria Wnen’s Health dinic, 506 U S. 263
(1993); and with RFRA, it was Enploynent Division v. Smth, 494
U S 872 (1990). Just as the Suprene Court in Lopez expl ained the
limts on Commerce Cl ause powers, so too did it in Gty of Boerne
explain the limtations on the powers bestowed by Section Five of
the Fourteenth Amendnent. Both Lopez and Cty of Boerne reflect
what | believe to be a significant trend on the part of the Suprene
Court in articulating a renewed consci ousness of the fundanental
principles of our Constitution, that 1is, that our federal
governnent is a governnent of limted powers, federalism has a
significant place in constitutional analysis, and the separati on of

powers between the branches of the federal governnent nust be
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r espect ed.

| V.

For these reasons, | respectfully dissent fromthe majority’s

conclusion that FACE is constitutional.
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